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DECLARATION
OF COVENANTS, CONDITIONS, EASEMENTS AND RESTRICTIONS FOR
THE TERRACES AT MOREHEAD HILLS

THIS DECLARATION, made on the 12% day of December, 2019, by Terraces at
Morehead Hills, LL.C, a North Carolina limited liability company (“Declarant”) with reference
to the following facts:

WITNESSETH:

WHEREAS, Declarant is the owner of certain property in the City of Durham, County of
Durham, State of North Carolina, commonly referred to as “The Terraces at Morehead Hills”,
which is more particularly described on Exhibit “ A” attached hereto (“Property™);

WHEREAS, Declarant intends to improve the Property as a planned residential
development by dividing such real property into Lots appropriate for attached single-famiily
dwellings and Common Elements for the common use and enjoyment of the Owners of the Lots;
and

WHEREAS, Declarant wishes to impose on that Property described in Exhibit “A” attached
hereto restrictions, conditions, easements, covenants and agreements under a general plan or
scheme of improvement for the benefit of all Property herein described and the future owners of
Lots therein; and

WHEREAS, Declarant intends to develop the Property under a common scheme and
general plan for its improvement and maintenance; and

WHEREAS, Declarant deems it desirable for the management and administration of the
planned development and for the preservation of the values and amenities of the planned
development to incorporate The Terraces at Morehead Hills Owners Association, Inc., as a non-
profit corporation formed under the laws of the State of North Carolina, for the purposes of
administering the limitations, covenants, conditions, restrictions, easements, liens and equitable
servitudes created by or imposed in accordance with the provisions hereof, collecting and
disbursing the assessments and charges imposed in accordance with the provisions hereof, and
exercising such other powers as may be authorized by this Declaration, by law, or by its Articles
of Incorporation and Bylaws; and

WHEREAS, this Declaration creates a planned community under the North Carolina
Planned Community Act (N.C. Gen. Stat. Chap. 47F); and

WHEREAS, the Property and the Declaration are subject to the following documents that
have been recorded in the registry prior to the recording of the Declaration, all of which are
incorporated by reference as if fully set out herein: Stormwater Facility Agreement and Covenants
recorded in Book 8803, Page 511, Durham County Registry.

NOW, THEREFORE, subject to the rights of Declarant established herein, Declarant
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hereby declares that all of the Property described on Exhibit “A” which shall specifically include
the Lots, Common Elements and Limited Common Elements (as hereinafter defined) which is a
part of the Property, shall be held, occupied, improved, used, mortgaged, transferred, sold, leased,
rented and conveyed subject to the following easements, liens, charges, assessments, equitable
servitudes, restrictions, covenants and conditions, which are for the purpose of protecting the value,
use, enjoyment and desirability of the Property, and which shall run with the title to, the Property
and shall be binding on all parties having any right, title or interest in the Property or any part
thereof, their heirs, successors and assigns, and shall inure to the use, benefit and enjoyment of
each Owner (as hereinafter defined).

ARTICLE T
DEFINITIONS

The following terms shall have the following meanings when used in this Declaration:

1.1 Act. “Act” shall mean and refer to the North Carolina Planned Community Act,
Chapter 47F, North Carolina General Statutes as same may be amended from time to time.

1.2 Annual Assessment. “Annual Assessments” or “annual assessments” shall mean
and refer to assessments levied on all Lots subject to assessment under Article V to fund Common
Expenses for the general benefit of all Lots, as more particularly described in Article V.

1.3 Architectural Control Committee. “Architectural Control Committee” or “ACC”
shall mean and refer to the committee of the Association created pursuant to Article VI with
authorization over new construction, modifications and alterations in the Property.

1.4 Articles. “Articles” shall mean the Articles of Incorporation of the Association as
filed with-the Secretary of State, State of North Carolina, as the same may be from time to time
amended.

1.5  Association. “Association” shall mean and refer to The Terraces at Morehead Hill
Owners Association, Inc., a North Carolina non-profit cerporation, its successors and assigns.

1.6 Board. “Board” or “Board of Directors™ shall mean those persons elected or
appointed and acting collectively as the Board of Directors of the Association.

1.7  Bylaws. “Bylaws” shall mean the document for governance of the Association as
adopted initially by the Board, including any amendments thereto.

1.8  City. “City” shall mean the City of Durham, Durham County in the State of North
Carolina.

1.9 City Code. “City Code” shall mean and refer to the Code of Ordinances of the City
of Durham, North Carolina.
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1.10  Common Elements. “Common Elements” shall mean all real property and any
improvements constructed thereon, if any, owned by or held in trust for the benefit of the
Association for the common use and enjoyment of its Members, or owned by Declarant and
designated for the common use and enjoyment of the Association and its Members, and all
improvements and facilities constructed thereon for such purposes, including, but not limited, to
(without any obligation by implication of Declarant to construct or install same) any signage,
irrigation and/or drainage or detention facilities, pond, dam, fountain, water feature, wells, pumps
and related facilities, landscaping, decorative walls, retaining walls, bridges, federal mail delivery
cluster box units, lighting, swimming pool, wading pool, green or natural area, walking paths or
trails, picnic area, roadway, driveway, parking area, playground, gazebo, private streets and curb
and guttering related to same, streetlights, or other amenity, if any, constructed on portions of the
Property designated “Common Open Space”, “Common Area”, “Private Open Space”,
“Recreation Area”, “Amenity Area” or other similar designation on Map(s) of the Property
recorded in the Office of the Register of Deeds of Durham County and any City Code required
shared facility or open space not conveyed to the City. “Common Elements” shall also include (i}
all private streets and private utilities, if any, including any utility line serving more than one lot
located outside of public street rights-of-way and public utility easements, (ii) all retaining walls
constructed by Declarant on any portion of the Common Elements and all improvements within
any private retaining wall established on the Maps of the Property, (ii) any public road, right-of-
way or cul-de-sac in the Property which has been dedicated to the public on Map(s) of the Property
recorded in the Office of the Register of Deed of Durham but not accepted for public maintenance
by the appropriate governmental entity, (iv) storm pipes and any median or planting area and
related signage, irrigation facilities and lighting constructed by Declarant within rights-of-way
within the Property, (v) any real or personal property which the Association now or hereafter owns,
leases or holds possessory or use rights in for the benefit of the Owners and their permittees, (vi)
such easement rights for right-of-way and appurtenant easements or licenses as Declarant may
declare, acquire or reserve or as are granted to the Association for the benefit of the Owners and
their permittees or for the use, care or maintenance of any portion of the Property, including, but
not limited to, rights-of-way and appurtenant easements for licenses for landscaping, trees,
plantings, irrigation, signage, monuments, lighting, water, sanitary sewer, storm sewer, stormwater
drainage and/or retention, communications and/or other utility services, (vii) cluster mailboxes
installed by Declarant on the Common Elements or other portion of the Property and (viii) any
arcas designated as Designated Common Areas as described in Article III, Section 7. Declarant
hereby grants to the Association an easement over any road, right-of-way or cul-de-sac within the
Property which shall automatically terminate upon dedication to and acceptance for public
maintenance by the appropriate governmental entity.

1.11  Common Expenses. “Common Expenses” shall mean and include, the actual and
estimated expenses incurred or anticipated to be incurred by the Association, including any
reasonable reserve, all as may be found to be necessary and appropriate by the Board pursuant to
the Governing Documents, but shall not include any expenses for initial development, original
construction, installation of infrastructure, original capital improvements, or other original
construction costs for improvements constructed by Declarant unless approved by a majority of
the Voting Power of the Association; provided, however, the repair, maintenance and replacement
of such infrastructure or other original capital improvements shall be a Common Expense and lease
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payments on all leased street lights within the Property shall be a Common Expense. Common
Expenses shall include (i) all sums lawfully assessed by the Association against its Members; (ii)
the actual and estimated expenses incurred or anticipated to be incurred by the Association for
administration, maintenance, repair, or replacement of the Common Elements; (iii) the actual and
estimated expenses incurred or anticipated to be incurred by the Association declared to be
Common Expenses by the provisions of the Act, or any Governing Document; (iv) premiums for
hazard, liability, casualty and such other insurance as the Declaration or the Bylaws may require
or authorize the Association to purchase or which the Association is required by law to purchase;
(v) ad valorem taxes and assessment charges lawfully levied against the Common Elements
owned in fee simple by the Association; (vi) the actual and estimated expenses incurred or
anticipated to be incurred by the Association as agreed by the Members to be Common Expenses
of the Association; (vii) fees for utilities used in connection with the Common Elements; (viii) fees
for services of accountants, attorneys, engineers, managers and other professionals engaged by the
Association; (ix) the costs and expenses associated with encroachments within the rights-of-way
serving the Property in accordance with any encroachment agreement(s) by and among the
Declarant, the Association and the City; (x) unpaid assessments following a foreclosure; (xi) lease
payments on all leased street lights within the Property (“Street Lights™); (xii) expenses incurred
for trash removal providers engaged by the Association to serve the Property; (xiii) payment to the
City under the Stormwater Covenant; (xiv) maintenance of federal mail delivery cluster box units,
if installed; and (xv) the cost to maintain any private wastewater collection system (including,
without limitation, pumps, wastewater treatment works and/or facilities to provide sanitary sewage
disposal) to serve the Property. :

1.12  Completion of Sales. “Completion of Sales” shall mean the earlier of (a) the
conveyance of all Lots in the Property to purchasers other than a builder or a successor Declarant
hereunder, or (b) at such time as Declarant records a notice of termination of sales in the public
records of the County.

1.13  County. “County” shall mean and refer to Durham County in the State of North
Carolina.

1.14  Declarant. “Declarant” shall mean and refer to Terraces at Morehead Hills, LLC,
a North Carolina limited liability company, and any successor and assign to whom Declarant
assigns its interest as Declarant hereunder, in whole or in part by instrument recorded in the official
records of the County.

1.15 Declaration. “Declaration” shall mean and refer to this Declaration and all
amendments or supplements hereto.

1.16 Disposal System. “Disposal System” shall mean the private wastewater collection
system (including pumps, wastewater treatment works and/or facilities to provide sanitary sewage
disposal).

1.17 Exempt Property. “Exempt Property” is defined in Article V, Section 15 herein.
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1.18 Governing Documents. “Governing Documents” shall mean and refer to all of the
following, as the same may be amended, restated or supplemented from time to time: the
Stormwater Covenant; other agreements with Governmental Authorities; the Declaration; the
Articles of Incorporation and Bylaws of the Association; plats (or maps, those terms being used
interchangeably herein) of the Property or any portions thereof recorded in the Registry;
declarations of restrictive or protective covenants applicable to the Property or any portion thereof;
and documents withdrawing portions of the Property from the Declaration. In addition to the
foregoing, Governing Documents includes the Rules and Regulations of the Association, Board
resolutions, architectural guidelines, all applicable supplemental declarations, and all duly adopted
amendments and revisions to any of the foregoing documents.

1.19 Governmental Authority.  “Governmental Authority” (or “Governmental
Authorities™) shall mean and refer to the City, the County of Durham, North Carolina, the State of
North Carolina, the United States of America, and all other governmental entities and quasi-
governmental entities that have jurisdiction over the Property or any portion thereof, including any
branch, depariment or division of any of the foregoing governmental and quasi-governmental
entities.

1.20  Insurance Trustee. “Insurance Trustee” shall mean and refer to a national banking
association or title company licensed to do business in North Carolina as may be designated by the
Association to hold and disburse funds as trustee for the Association and the Owners, as provided
in this Declaration.

1.21 Institutional Lender. “Institutional Lender” or “Institutional Lenders”, as the terms
are used herein, shall mean and refer to banks, savings and loan associations, savings banks,
insurance companies, U.S. Department of Veterans Affairs, Federal Housing Authority, Federal
* National Mortgage Association and other reputable mortgage lenders and guarantors and insurers
of such first mortgages. '

1.22  Legal Requirement. “Legal Requirement” shall be defined as and includes any duly
adopted and applicable law, ordinance, regulation or requirement of the United States of America,
the State of North Carolina, City, the County, or any other governmental entity or quasi-
governmental entity or agency having jurisdiction over the Property or any portion thereof,
including any branch, department or division of any of the foregoing governmental and quasi-
‘governmental entities. :

1.23  Limited Common Element. “Limited Common Element” shall mean those portions
of the Common Elements that serve only a single Lot or a limited number of Lots, and which may
include, but specifically is not limited to,

(a) the drainage easements and stormwater facilities serving specific Lots as shown on
any Map of the Property or as specifically designated in a supplemental declaration; and

(b)  such other features as may be designated by a Map of the Property, in a
supplemental declaration or as determined by the Board.
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1.24 Limited Common Expenses. Limited Common Expense” “Limited Common
Expense” shall mean and refer to expenses related to Limited Common Elements, including but
not limited to expenses for maintenance, repair and replacement of Limited Common Elements,
which shall be funded by the assessments provided for herein solely by the Owners of the Lots
benefitted thereby.

1.25 Lot. “Lot” shall mean and refer to any plot or tract of land shown upon any Map
of the Property, as such map or maps may be from time to time amended or modified, designated
for residential use and for separate ownership and occupancy. Declarant hereby reserves the right
to reconfigure, from time to time and without the consent of any other Owner or the Members of
the Association, the boundaries of any Lot or Lots owned by Declarant or an affiliate of Declarant,
as the case may be, and to thereby create additional Lots, eliminate existing Lots or Common
Elements, or create additional Common Elements; provided, however, in no event shall the
Property contain a greater number of Lots than the number from time to time permitted by the
appropriate local governmental authority. Upon the recording by Declarant of such a revised plat,
each lot shown on the previously recorded plat or plats, the boundaries of which are revised by the
revised plat, shall cease to be a “Lot” as defined in this Declaration and each newly configured lot
shown on the revised plat shall be a “Lot” as defined in this Declaration.

1.26 Map. “Map” shall mean and refer to a recorded boundary, recombination or
subdivision plat of all or a portion of the Property recorded in the Registry.

1.27 Member. “Member” shall mean and refer to every person or entity who is a member
of the Association.

1.28 Mortgage. “Mortgage” shall mean and refer to a mortgage or deed of trust which
constitutes a first lien upon a Lot given to a bank, savings and loan association or other institutional
lender for the purpose of securing indebtedness incurred to purchase or improve a Lot.

1.29 Mortgagee. “Mortgagee” shall mean and refer to the holder of the beneficial
interest in any Mortgage.

1.30  Notice and Opportunity for Hearing. “Notice and Opportunity for Hearing” means
giving at least fifteen (15) days’ prior notice of a proposed action and the reasons therefor, and an
opportunity to be heard by the Board, orally or in writing, not less than five (5) days before the
effective date of the proposed action. '

1.31 Owner. “Owner” or “Lot Owner” shall mean and refer to the record owner,
whether one or more persons or entities, of a fee simple title to any Lot which is a part of the
Property and shall include Declarant as to any Lot owned by Declarant. “Owner” shall not include
any person or entity who holds an interest in a Lot merely as a security for the performance of an
obligation or as a tenant.
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1.32  Person. “Person” shall mean and refer to any individual, corporation, partnership,
limited liability company, association, trustee or other legal entity capable of holding title to real

property.

1.33  Property. “Property” shall mean and refer to that certain real property described in
Article III below and on Exhibit “A” hereto attached.

1.34  Registry. “Registry” shall mean and refer to the Office of the Reglster of Deeds of
Durham County, North Carolina.

1.35 Rules and Regulations. “Rules and Regulations” shall mean those reasonable and
nondiscriminatory rules and regulations as maybe adopted from time to time by the Association,
‘provided notice of such rules and regulations has been given to Owners in accordance with the
requirements of this Declaration.

1.36  Special Assessment. “Special Assessment” or “special assessmént” shall mean and
refer to assessments levied in accordance with Article V, Section 6 of this Declaration.

1.37  Special Declarant Rights. “Special Declarant Rights” shall mean, without
limitation, the rights as defined in Section 47F-1-103(28) of the Act for the benefit of Declarant
and its appointees which are hereby reserved in favor of Declarant, including, but not limited to
the following: the right to complete, repair, maintain, replace and operate improvements indicated
on Maps of the Property, including, without limitation, utility infrastructure, dwellings and
Common Elements improvements; the right to exercise any development right; the right to
maintain sales offices, manage offices, models and signs advertising the Property; the right to use
easements through the Common Elements and through any Lot or Lots for the purpose of making
improvements within the Property and repairing, maintaining, replacing and operating
improvements within the Property, provided that following the exercise of such rights, the Property
will be restored, and the right to elect, appoint or remove any office or Board member of the
Association during the period of Declarant control described in Article IV Section 6.

1.38  Stormwater Covenant. “Stormwater Covenant” shall mean the Stormwater Facility
Agreement and Covenants document recorded in Book 8803, Page 511, Durham County Registry,
and includes any other document between or among the Declarant, the Association, and the City
of Durham, North Carolina relating to Stormwater Control Facilities or the handling of stormwater
in the subdivision recorded in the Registry and includes all amendments and supplements thereto.

1.39  Stormwater Control Measures or Stormwater Control Facilities. “Stormwater

Control Measures” or “Stormwater Control Facilities” are defined herein and in any Stormwater

Covenant as one or more of the following devices and measures, together with associated private

drainage easements utilized for conveying stormwater (however identified on a plat, map or in a

-recorded document) that serves more than one (1) Lot or parts of more than one (1) Lot in the
Property and which are located outside of public street rights-of-way and drainage easements

“accepted into public use by the City, including, but not limited to, conduits, inlets, channels, pipes,
level spreaders, ditches, grassed swales, sand filters, wetponds, dry detention basins, wetlands,

permanently protected undisturbed open space areas (and similarly designated areas shown on any
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recorded plat of the Property), bio-retention areas, retention or detention ponds, and other devices
and measures, necessary to collect, convey, store, and control stormwater runoff and pollutants for
more than one (1) Lot in the Property. Private drainage easements, however identified on a
recorded plat or recorded map or in a recorded document, that serve more than one (1) Lot in the
Property are deemed to be dedicated to the Association for the benefit of the Property or applicable
portions thereof.

Except as otherwise provided herein, Stormwater Control Facilities are part of the Common
Elements, and maintenance of Stormwater Control Facilities is a Common Expense. References
in the Declaration to stormwater management include all applicable Stormwater Control Facilities
and Stormwater Covenants. Exhibit “B” to this Declaration, the Stormwater Facility Agreement
and Covenants, Mandatory Provisions for Declaration of Resirictive Covenants attached hereto is
incorporated into this Declaration as if fully set out herein.

1.40 Voting Power. “Voting Power” means the total number of votes allocated to
Members whose membership at the time the determination of Voting Power is made has not been
suspended in accordance with the provisions of this Declaration or the Rules and Regulations.
Voting Power shall be computed by including all such Members whether or not such Members are
present in person or by proxy at a meeting. All voting specifications and requirements shall apply
to the entire Property.

ARTICLE II
GENERAL PROVISIONS

Section 1. Property. The Property subject to this Declaration and within the jurisdiction
of the Association is located in the city of Durham, Durham County, North Carolina, and is
described more particularly on Exhibit A attached hereto and incorporated herein by reference.

Section 2. Submission. The Property shall be held, conveyed, hypothecated, encumbered,
sold, transferred, leased, rented, used, occupied and improved subject to each and all of the
limitations, covenants, conditions, restrictions, easements, liens, charges, assessments and
equitable servitudes set forth herein, all of which are declared to be (a) in furtherance of a
common scheme and general plan for the development, improvement and maintenance of the
Property and (b) for the purpose of enhancing, maintaining and protecting the value,
desirability and attractiveness of the Property. All of the limitations, covenants, conditions,
restrictions, easements, liens, charges, assessments and equitable servitudes set forth herein
shall run with, be binding upon and inure to the benefit of the Property, shall be binding on
and inure to the benefit of each and every Person having or acquiring any right, title or interest
in the Property, shall be binding upon and inure to the benefit of the successors in interest of
such Persons, and shall inure to the benefit of the Association, its successors and assigns.

Section 3. Incorporation by Declaration. Any deed or other instrument by which a Lot is
conveyed shall be subject to the provisions of this Declaration and shall be deemed to incorporate
the provisions of this Declaration, as amended from time to time, whether or not the deed makes
reference hereto. '
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Section 4. Compliance with Governing Documents. Each Owner, resident, tenant or guest
of a Lot shall strictly comply with the provisions, terms, and conditions of the Governing
Documents and decisions and resolutions of the Association and its duly authorized
representatives, all as may be amended from time to time, and failure to comply with any such
provisions, decisions or resolutions, shall be grounds for an action to recover sums due for damages
or for injunctive relief.

Section 5. Enforcement. The failure of any Owner to comply with the provisions, terms,
and conditions of any Governing Document shall entitle the Association, any Owner, or any of
them, to maintain an action for the recovery of damages or injunctive relief or both, and such
persons or entities, or any of them, shall have the right to enforce all limitations, restrictions,
covenants, conditions, easements, liens, charges, assessments and equitable servitudes imposed by
or pursuant to the provisions of this Declaration. Failure to enforce the provisions of this
Declaration shall not be deemed a waiver of the right to do so thereafter. All remedies provided in
this Declaration shall be cumulative and in addition to any other remedies available under law.

Section 6. Conflicts: Severability. Should any of the terms, conditions, provisions,
paragraphs, or clauses of this Declaration conflict with any provisions of the Act, the provisions
of the Act shall control unless the Act permits the Declaration to override the Act in which event
the Declaration shall control. Should any of the terms, conditions, provisions, paragraphs, or
clauses of this Declaration conflict with any provisions of the City Code, the provisions of the City
Code shall control unless the City Code permits the Declaration to override the City Code in which
event the Declaration shall control. The invalidity of any covenant, restriction, condition,
limitation, provision, paragraph or clause of this Declaration, or any part of the same, or the
application thereof to any person or circumstance, shall not impair or affect in any manner the
validity, enforceability or effect of the rest of this Declaration, or the application of any such
covenant, restriction, condition, limitation, provision, paragraph or clause to any other person or
circumstance.

Whenever there exists a conflict among the Governing Documents of the Association, the
order in which Governing Documents control is as follows: Stormwater Covenant; other
agreements with Governmental Authorities; the Declaration; other Governing Documents, except
that as to matters of compliance with the Nonprofit Corporation Act, the Articles shall control.
With respect to the foregoing, specific provisions shall control general provisions, except that a
construction consistent with the Act, the Nonprofit Corporation Act and the Code shall in all cases
control over any construction inconsistent therewith.

The provisions of this Declaration shall be deemed independent and severable. Invalidation
or partial invalidation of any provision of this Declaration by judgment or court order shall not
affect any other provision of this Declaration, and the remaining provisions shall remain in full
force and effect.

Section 7. Interpretation of Declaration. Whenever appropriate, singular may be read as
plural, plural may be read as singular, and the masculine gender may be read as the feminine or
neuter gender. Compound words beginning with the prefix “here” shall refer to this entire
Declaration and not merely the part in which they appear.
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Section 8. Law Controlling. This Declaration shall be construed and controlled by and
under the laws of the State of North Carolina.

Section 9. Power to Settle Claims. The Board shall have the power and authority to
compromise, settle, release and otherwise adjust claims, demands, causes of action and liabilities
in favor of the Association and the Owners, on behalf of the Association and Owners, as the case
may be, provided any such claim, demand, cause of action or liability arises out of or relates to a
condition or defect common to all or a majority of the Lots or improvements constructed thereon,
or to the development, design, construction, condition, repair or maintenance of or damage or
injury to or defect in the Common Elements or part thereof, and the Association shall have the
right and the power to make and receive all payments or other consideration necessary therefore
or in connection therewith. For such purposes, the Board shall be, and hereby is, irrevocably
appointed attorney in fact to act on behalf of all Owners upon such terms and conditions and for
such consideration as may be approved by a majority of the Board.

Section 10. Notices. Notices shall be in writing and shall be addressed as follows: (a) if
to an Owner, to the address of his or her Lot as listed in the County Tax Office; (b) if to Declarant,
to 9660-138 Falls of Neuse Rd #392, Raleigh, NC 27615 with a copy to 4530 E, Thousand Qaks
Boulevard, #100, Westlake Village, California 91362; and (c) if to the Association, to 9660-138
Falls of Neuse Rd #392, Raleigh, NC 27615 with a copy to 4530 E. Thousand Oaks Boulevard,
#100, Westlake Village, California 91362. The Association may designate a different address for
notices by giving written notice of such change of address to all Owners and to Declarant.
Declarant may designate a different address for notices by giving written notice of such change of
address to all Owners and to the Association. Any Owner may designate a different address for
notices by giving written notice of such change of address to the Association and to Declarant.

Section 11. Headings. The headings used in this Declaration are for convenience and
reference only and the words contained therein shall not be held to expand, modify, or aid in the
interpretation, construction, or meaning of this Declaration.

Section 12. Equal Opportunity Housing. This Property provides equal opportunity
housing. Each Lot sold shall be sold without regard to the race, creed, color, national origin,
ancestry, religion, marital status, familial status, handicap, age or sex of the purchaser.

Section 13. General Amendments and Termination of Declaration.

(a) Term. The covenants and restrictions of this Declaration shall run and bind the land
for a term of twenty (20) years from the date this Declaration is recorded, after which time they
shall be automatically extended for successive periods of ten (10) years unless terminated as
hereinafter provided.

(b) Amendments.

(1)  Except as otherwise expressly provided herein, this Declaration may be
amended only in strict compliance with the Act, including, without limitation, Section 47F-2-117

11
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of the Act, except that no Amendment altering or impairing Special Declarant Rights may be made
without the written consent of the Declarant.

This Declaration may be amended or modified at any time by the vote or written consent
of eighty percent (80%) of the Voting Power of the Association. Provided, however, that the
percentage of the Voting Power necessary to amend a specific provision of this Declaration shall
not be less than the prescribed percentage of affirmative votes required for action to be taken under
that provision. Further provided, that any amendment or modification to this Declaration must be
consented to by Declarant so long as Declarant is the Owner of any Lot or other portion of the
Property, which consent Declarant may grant or withhold in its sole discretion. Any amendment
or modification upon which the vote of Owners is required pursuant to this Section 13 shall become
effective when an instrument executed by the Owners voting for such amendment or modification
is filed of record in the Office of the Register of Deeds of Durham County, North Carolina;
provided, however, such an amendment or modification, in lieu of being executed by the Owners
voting for such amendment or modification, may contain a certification of the Secretary of the
Association stating that the amendment or modification has been voted on and approved by the
requisite number of votes of the Owners, as provided in this Section 13.

Notwithstanding the terms of the immediately preceding paragraph of this Section 13,
during the period of Declarant control, Declarant, without obtaining the approval of any Owner or
Owners other than Declarant, shall have the unilateral right, in its sole and absolute discretion, to
make any amendments or modifications hereto which Declarant deems necessary or desirable,
including, without limitation, amendments or modifications to any procedural, administrative or
substantive provisions of this Declaration.

(2)  Any action to challenge the validity of an amendment adopted under Section
13(b)(1) must be brought within one (1) year of the amendment's effective date. No action to
challenge any such amendment may be brought after such time,

(c) Termination. Following the expiration of the period of Declarant Control, This
Declaration shall remain in force until terminated by the affirmative vote of eighty percent (80%)
of the Voting Power of the Association.

(d) Amendment for Correction. Notwithstanding the foregoing, Declarant may at any
time unilaterally amend this Declaration, and thereafter, the Board of Directors of the Association,
may amend this Declaration as shall be necessary, in its opinion, to correct obvious errors and
omissions herein.

ARTICLE III
PROPERTY RIGHTS

Section 1. Owners' Easements of Enjoyment. Each Owner shall have a non-exclusive
perpetual right and easement of use and enjoyment in and to the Common Elements and of access
to and from such Owner's Lot over any streets, parking areas and walkways comprising a portion
of the Common Elements, which rights and easements shall be appurtenant to and shall pass with
the title to such Owner's Lot and subject to the following rights and restrictions:
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(a) The right of the Association, after Notice and Opportunity for Hearing, to limit the
number of guests of an Owner, to charge reasonable fees with respect to the use of Common
Element facilities, if any, and to limit the use of said facilities to Owners who occupy a residence
in the Property. Common Element facilities include private streets and no fees, other than
assessments, shall be charged for those facilities.

(b) the right of the Association to suspend the right of an Owner or any Person to use
any Common Element or to suspend an Owner’s membership rights in the Association (except
drainage rights and rights of access to Lots) (i) for any period during which any fine or any
assessment against such Owner’s Lot remains unpaid; and (ii) after Notice and Opportunity for
Hearing, for a period not to exceed thirty (30) days for any infraction of the Rules and Regulations.

(c) The right of the Association, subject to the provisions of the Act (Section 3-112),
to encumber or convey all or any part of the Common Elements.

(d) The right of the Association by action of the Board to grant easements, leases,
licenses and concessions through or over the Common Elements.

(e) The right of the Association, subject to the provisions of the Act (Section 3-112),
to borrow money to improve, repair, restore and reconstruct the Common Elements and to place
liens on the Common Elements and otherwise encumber the Common Elements for such purposes.

(f) The right of the Association to adopt Rules and Regulations governing use and
enjoyment of the Common Elements, Limited Common Elements or the Property, and to create
Limited Common Elements. '

() The rights of the Association and of Declarant to the use of easements for ingress
and egress over, in, to and throughout the Common Elements.

(h) The rights of the Association and Declarant to establish public or private storm
drainage easements, sanitary sewer easements, and any and all other easements over the Common
Elements as shown on the Maps.

@) The right of the Association or its representative to enter any Lot in the case of any
emergency threatening such Lot or any other lot for the purpose of remedying or abating the cause
of such emergency. Such right of entry shall be immediate.

) The right of Declarant, its successors and assigns to make any improvements for
any reason they deem proper upon the Common Elements, even after their conveyance to the
Association. Although not limiting the scope of this easement, this easement shall include the right
of access at all times for its employees, agent, subcontractors, invitees, etc., over the Common
Elements and shall include the right to construct, maintain and dedicate any additional drainage
easements, general utility easements and any additional sanitary sewer or water line easements
across any of the Common Elements. This easement shall terminate upon the Completion of Sales
or ten (10) years from the date hereof, whichever occurs last. Provided that following construction,
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the Common Elements shall be restored to their former condition as is practicable and in no event
shall any security interest, including without limitation, mechanics and materialmen liens,
encumber the Common Elements because of the work authorized herein.

k) The Association has the power and authority to enter into such Stormwater
Covenants, encrcachment agreements and other agreements with a Governmental Authority, utility
providers, and other Persons as are reasonably necessary to enable the Association to maintain the
Common Elements, and to perform its obligations under the Declaration. During the period of
Declarant control, the Declarant has the power and authority to enter into Stormwater Covenants,
encroachment and other agreements with a Governmental Authority, utility providers, and other
Persons as Declarant, in its sole discretion, determines, each of which agreements are binding on
the Association and all Owners, unless otherwise provided therein.

0] The right of the Association to enter any Lot in order to perform any maintenance,
alteration, or repair required herein to be performed by the Association, if any, and the Owner of
such Lot shall permit the Association or its representative to enter for such purpose at reasonable
times and with reasonable advance notice.

(m)  The Association shall accept from Declarant any and all assignments of
Declarant rights and obligations under any part or all of the Declaration, any supplemental
declaration, any Stormwater Covenant, any easements, any encroachment agreement with a
Governmental Authority, or any other agreement with or permit issued by a Governmental
Authority, a utility provider, or any other Person, and any document required to be executed with
respect to the Property by a Governmental Authority, including assumption of all Declarant or
Association obligations which are contained in such documents and agreements or which are
incident to such assignments, as they relate to any Common Element, architectural approvals or
other functions or services performed or provided by the Association.

Section 2. Title to the Common Elements. The Declarant hereby covenants for itself, its
successors and assigns, that it will convey fee simple title to the Common Area depicted on the
Maps of the Property to the Association in accordance with applicable Legal Requirements (to the
extent such Common Areas can be conveyed in fee simple), free and clear of all encumbrances
and liens, except those set forth in this Declaration and utility, greenway and storm drainage
easements and other matters of public record in the Registry. In the event a conveyance of the
Common Area in fee simple would result in an illegal subdivision, then such Common Area as
shown on a Map shall be deemed dedicated to the Association for the benefit of the Association
and for the common use and enjoyment of its Members. Following conveyance of Common Area
to the Association in fee simple, Declarant shall be entitled to a proration credit for all expenses of
the Association incurred by Declarant (including insurance and real estate taxes) which have not
theretofore been reimbursed to Declarant. The Common Area shall be conveyed without any
express or implied warranties, which warranties are hereby expressly disclaimed by Declarant.
Upon such conveyance, maintenance of the Common Area shall be the responsibility of the
Association, including, but not limited to, the maintenance of any stormwater facilities that are part
of the Common Area. The maintenance of these stormwater facilities, including the expansion of
such facilities as required by the City or otherwise, shall be performed to the standard required by
the City or other applicable governing body. Title to the Common Areas, including, without
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limitation, all private streets, if any, shall be for the perpetual benefit of the Members, and private
or public ownership for any purpose other than for the benefit of the Members is prohibited.

Section 3. Party Walls.

(a) General Rules of Law to Apply. Each wall which is built as part of the original
construction of the homes upon the Lots and placed on the dividing line between the Lots shall
constitute a party wall, and, to the extent not inconsistent with the provisions of this Section, the
general rules of law regarding party walls and liability for property damage due to negligence or
willful acts or omissions shall apply thereto. -

(b) Sharing of Repair and Maintenance. The cost of replacement, repair and
maintenance of a party wall shall be shared equally by the Lot Owners of the homes which share
the wall, in proportion to such use.

(c) Destruction by Fire or Other Casualty. If a party wall is destroyed or damaged
by fire or other casualty, any Lot Owner who has used the wall may restore it, and if the other
Lot Owners thereafter make use of the wall, they shall contribute to the cost of restoration thereof
in proportion to such use without prejudice, however, to the right of any such Lot Owners to call
for a larger contribution from the others under any rule of law regarding liability for negligent or
willful acts or omission.

(d) Easement and Right of Entry for Repair. Maintenance, and Reconstruction.
Every Lot Owner shall have an easement and right of entry upon the Lot of any other Lot Owner
to the extent reasonably necessary to perform repair, maintenance, or reconstruction of a party wall
and those improvements belonging to his Lot which encroach on an adjoining Lot or Common
Element, Such repair, maintenance, or reconstruction shall be done expeditiously, and upon
completion of the work, the Lot Owner shall restore the adjoining Lot or Lots and Common
Element to as near the same condition as that which prevailed prior to commencement of the work -
as is reasonably practicable.

(e) Weatherproofing. Notwithstanding any other provision of this Section, a Lot
Owner who by his negligent or willful act causes the party wall to be exposed to the elements shall
bear the whole cost of furnishing the necessary protection against such elements.

¢y} Right to Contribution Runs With Land. The right of any Lot Owner to
contribution from any other Lot Owner under this Section shall be appurtenant to the land and
shall pass to such Lot Owner's successors in title.

(g) Certification by Adjeining Lot Owner that No Contribution is Due. If any Lot
Owner desires to sell his Lot, he may, in order to assure a prospective purchaser that no adjoining
property Lot Owner has a right of contribution as provided in this section, request from the
adjoining Lot Owner or Lot Owners a certification that no right of contribution exists, whereupon
it shall be the duty of each adjoining Lot Owner to make such certification immediately upon
request and without charge; provided, however, that where the adjoining Lot Owner claims a right
of contribution, the certification shall contain a recital of the amount claimed.
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(h)  Arbitration. In the event of any dispute arising concerning a party wall or under
the provisions of this Section, the same shall be settled by arbitration in the manner provided under
the Uniform Arbitration Act of North Carolina, as the same may be amended from time to time.

Section 4. Tenants.

(a) Any Owner who rents or leases his or her Lot to a tenant shall not be entitled to use
and enjoy any common facilities on the Common Elements during the period the Lot is occupied
by such tenant.

(b)  No Owner shall lease or rent less than an entire Lot. Except with respect to
construction trailers or model homes which may be used or occupied by Declarant, the Lots shall
not be leased for a period of less than six (6) months (unless a lease is executed for a shorter term
in connection with the sale of a Lot by an Owner who is to temporarily occupy such Lot following
the closing of the sale thereof). Temporary- lodging through services such as AirBnB or other
similar services/arrangements shall be permitted so long as any Owner wishing to use their Lot for
AirBnB or a similar service or arrangement shall provide prior written notice to the Association
and shall have a local representative who can be contacted (and who can respond) if there are any
issues with the guests on such Lot under the temporary lodging arrangement,

Subject to the foregoing restrictions, Owners shall have the right to lease or rent their Lots,
provided that any lease or rental agreement between an Owner and a tenant shall be in writing and
shall provide that it is in all respects subject to the provisions of the Governing Documents and
that any failure by the tenant to comply with such provisions shall be a default under the rental
agreement or lease. However, the failure of any lease or rental agreement to so provide shall not
excuse any person from complying with the provisions of the Governing Documents. No Owner
shall place a “For Rent” sign or other such similar sign on its Lot to advertise the Lot for rent.

(¢) In the event an Owner shall rent or lease his or her Lot such Owner shall
immediately give to the Association in writing:

) the name of the tenant and the Lot rented or leased;

(2) the current address of such Owner;

3) a true and complete copy of the lease or rental agreement; and

@ the certification of the Owner that the tenant has been given a copy

~ of this Declaration, any applicable amendments, the Bylaws and the
Rules and Regulations and that such tenant has been advised of any
obligations he may have thereunder as a tenant.

(d) In no event shall any lease or rental agreement release or relieve an Owner from the
obligation to pay regular and Special Assessments to the Association, regardless of whether the
obligation to pay assessments has been assumed by the tenant in such lease or rental agreement.
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(e) With respect to any tenant or any person present on any Lot other than the Owner
and the members of the Owner's immediate family permanently residing with the Owner on the
Lot, if such Person shall materially violate any provision of the Declaration, the Articles, the
Bylaws, or the Rules and Regulations, or shall create a nuisance or an unreasonable and continuous
source of annoyance to the Owners or shall willfully destroy Common Elements or personal
property of the Association, then upon written notice by the Association such Person shall be
required to immediately leave the Property and if such Person does not do so, the Association is
authorized to commence an action to evict such Person and, where necessary, to enjoin such Person
from returning. The expense of such action including attorneys' fees may be assessed against the
applicable Owner and collected as a special assessment pursuant to Article V, Section 8 hereof.
The foregoing is in addition to any other remedy available to the Association. The Association
shall provide notice to the Owner of a leased Lot concurrently with any notices sent to the tenant
of such Lot, and such Owner shall have the right to participate in any hearing or eviction
proceeding. The right of eviction provided for herein shall be included in all leases or rental
agreements between an Owner and a tenant, but the omission from a lease or rental agreement of
such provision shall not affect the Association's right to evict as permitted herein.

(£ See also Article VII, Section 27.

Section 4. Reciprocal Easements. There shall be reciprocal appurtenant easements
between each Lot and such portion or portions of the Common Elements as may be adjacent thereto
and between adjacent Lots for the flow of rainwater from gutters and downspouts, including,
without limitation, the conveyance of stormwater through pipes and related stormwater facilities
constructed by Declarant on the exterior of the units on the Lots, the repair of air conditioning
units, the repair of fences and similar improvements, lawn maintenance and trash removal
(including the transport of sanitary containers for pick up by the applicable disposal service);
provided, however, that no such easement shall unreasonably interfere with the use and
enjoyment of the Common Elements or any adjacent Lot. If any Common Element or Lot
improvement (including air conditioning units) encroaches upon a Lot because of the placement,
construction, reconstruction, repair, movement, settling or shifting of the improvements
constructed by Declarant, or reconstructed or repaired in accordance with the provisions of this
Declaration, an easement for the encroachment and for its maintenance and replacement within
the same area shall exist. If any Lot encroaches upon the Common Elements as a result of
construction, reconstruction, repair, shifting, settlement or movement of any portion of the
Property, an easement for the encroachment and for its maintenance shall exist so long as it
remains. In addition, Declarant hereby reserves unto itself, its successors and assigns, and
hereby grants to the Association and establishes a perpetual alienable easement and right on, over
and through the reciprocal easements herein described for the purpose of providing services, at
this time known or unknown, to the Lots, Common Elements or Limited Common Elements,
including any areas of responsibility that are required by the terms of this Declaration to be
completed by Declarant or Association.

Section 5. Utility Easements. Any easements for installation, maintenance, replacement,
use or repair of public utilities or drainage or detention facilities which are dedicated on any Map
of the Property, reserved under any deed of any Lot, or created by Declarant in some other way
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shall be kept free of buildings, and within such easements no structure, fence, planting or other
improvement shall be placed or permitted to remain which may damage or interfere with the
installation, maintenance, replacement, use or repair of such public utilities or drainage or
detention facilities, or which may damage, interfere, or change the direction or flow of drainage
in the easements. Notwithstanding anything contained herein to the contrary, any such easement
dedicated on any Map of the Property, reserved under any deed of any Lot, or created by Declarant
in some other way shall be maintained by the Owner(s) of any affected Lot(s) to the extent so
encumbered by said easement, including all storm drainage facilities as shown on the Map, except
as otherwise indicated by such Map or unless maintenance has been assumed by the Association
or any public utility or governmental entity having jurisdiction thereover. All such easements
described in this Section 5 at all times shall be accessible to Declarant until the Property is
completed and at all times shall be accessible to all Persons installing, repairing, using or
maintaining such utilities and drainage facilities.

All utility lines of every type, including but not limited to water, electricity, gas, telephone,
sewage (including the Disposal System) and television cables, running from the main trunk line or
service location to any Lot must be underground. Until the date that is one (1) year after the
Completion of Sales, the Declarant reserves unto itself, its successors and assigns, a perpetual
alienable easement and right on, over and under the ground to erect, maintain and use water,
irrigation, electric, gas, telephone, sewage and television cables, and any other utility lines and
conduits for the purpose of bringing public or other services, at this time known or unknown, to
the Property on, in, under and over the private streets or roads and over any Lot, and over such
areas as are so identified on any Map of the Property or shown on any site plan or construction
drawings for the Property on file with and approved by the City. In addition, the Association may
cut, in the above described easements, as well as anywhere ¢lse as required, at its own expense,
drainways for surface water and/or to install underground storm drainage wherever and whenever
such action is required by applicable health, sanitation or other state or local authorities, or in order
to maintain reasonable standards of health, safety and appearance. In addition, along streets
fronting property lines, Declarant reserves the right to install, maintain and repair pedestrian paths,
street lights and/or street-side landscaping, which right shall automatically transfer to the
Association upon the Completion of Sales. Any easements first established on property not owned
by the Declarant must be consented to by the Owner of such property and evidenced on the Map
or in recorded instrument creating the easement.

The Declarant may, but shall not be required to, release any of the easements reserved
herein as to any Lot for which it deems such easement is unnecessary for the efficient development
and operation of the Property.

Section 6. No Subdivision of Lots: No Time-Sharing. Other than that effected by
Declarant in preparing and recording Maps, or in revising recorded Maps, there shall be no further:
subdivision or partition of any Lot nor shall any Owner other than Declarant, or any other person
acquiring any interest in a Lot seek any partition or subdivision thereof unless the Association
consents to such subdivision or partition as evidenced on a Map. There shall be no time-sharing or
other co-ownership which allows multiple Owners sequential possessory interests in a Lot.
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Section 7. Designation of Common Elements. Declarant may designate certain real
property, including portions of one or more Lots, and any improvements situated thereon,
including, without limitation drainage facilities and retaining walls constructed by Declarant,
as Common Elements by describing such real property in a document recorded in the Durham
County Registry (“Designated Common Elements” or “Designated Common Areas™). The
Association shall be responsible for maintaining the Designated Common Areas and all costs
associated with the maintenance, repair, and replacement of such improvements thereon shall
be Common Expenses and shall be recovered by Annual Assessments or Special Assessments
levied by the Association. Pursuant to the terms of Article III, Section 1 of the Declaration,
the Association shall have the right of access over and upon the Lots as necessary in
connection with any maintenance, repair or replacement of such Designated Common
Elements or Designated Common Areas as required hereunder.

Section 8. Sale of Common Elements. Except as otherwise provided in this Declaration
and except as provided in the Act, no sale, transfer, dedication, hypothecation, partition,
subdivision, abandonment, release or alienation of the Common Area shall, or may be, effected.

Section 9. Enforcement. Unless otherwise limited by the terms and provisions of the Act,
the Association shall be authorized to impose sanctions for violations of the Governing
Documents. Sanctions may include reasonable monetary fines not to exceed $100.00 per day for
cach day more than five (5) days after decision that the violation occurs and suspension of the right
to vote and to use any facilities within the Common Elements after Notice and Opportunity for
Hearing (excepting drainage rights and rights of access to Lots). In addition, the Association,
through the Board, after Notice and Opportunity for Hearing, shall have the right to exercise self-
help to cure violations, and shall be entitled to suspend any services provided by the Association
to any Owner or Lot in the event that such Owner is more than thirty (30) days delinquent in paying
any assessment or other charge due to the Association. The Board shall have the power to seek
relief in any court for violations of the Governing Documents or to abate nuisances. Failure by the
Association or by any Owner to enforce any covenant or restriction herein contained shall in no
event be deemed a waiver of the right to do so thereafter.

ARTICLE IV
MEMBERSHIP AND VOTING RIGHTS

Section 1. Governing Body. The Association shall be the governing body for all Owners
with respect to the management, administration, maintenance, repair and replacement of the
Property, as provided by the Governing Documents.

Section 2. Membership. Membership in the Association shall be composed of and limited
to Owners. Each Owner, including Declarant, shall automatically be a Member of the Association
and entitled to vote as set forth below, Membership shall be appurtenant to and may not be
separated from ownership of a Lot. Upon termination of ownership, an Owner’s Membership shall
automatically terminate and be automatically transferred to the new Owner of the Lot.

Section 3. Voting. The Association shall have two classes of voting membership:
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Class A. Class A Members shall be all Owners with the exception of Declarant;
provided, however, that Declarant shall become a Class A Member when its Class B membership
ceases as provided hereinafter. Class A Members shall be entitled to one (1) vote for each Lot
owned. When more than one person holds an interest in any Lot, all such persons shall be
Members; however, the vote for such Lot shall be exercised as they among themselves determine,
or as set forth in the Bylaws, but in no event shall more than one vote be cast with respect to any
Lot. Fractional voting is prohibited. In the event of disagreement, the decision of Members holding
a majority of interest in such Lot shall govern. Unless otherwise notified by a co-owner as to a
dispute between the co-owners regarding their vote prior to the casting of that vote, the vote of any
co-owner shall be conclusively presumed to be the majority vote of the Owners of that Lot. In the
event that two or more Lots are recombined to form one Lot, the owner of the new Lot shall only
be entitled to one vote for the new Lot.

Class B. Class B Member shall be Declarant which shall be entitled to ten (10)
votes for each Lot owned; provided that Declarant's Class B membership shall cease and be
converted to Class A membership on the happening of either of the following events, whichever
occurs earlier: (a) the Completion of Sales; or (b) ten (10) years after the first Lot is conveyed to
an Owner for use as a residence.

Section 4. Commencement of Voting Rights. Voting rights attributable to an ownership
interest shall not vest until the Annual Assessment against that interest has been levied by the
Association as provided in Article V; provided, howeve